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Counties: Sources and Limits of Power

The State of Georgia is subdivided into 159 counties. Georgia counties
derive their powers from the Georgia Constitution, federal and state
statutes, local legislation, county ordinances, and resolutions. Conversely,
counties’ powers are limited by these same sources, as well as by the
U.S. Constitution.1
A county is a political subdivision of the State of Georgia and exists,
in large measure, to administer locally the general powers and policies of the
state.2 A county acts by and through its local county governing authority.
The county governing authority is the elected board of commissioners,
sole commissioner, chief executive officer (CEO) and commissioners, or
mayor/chairperson and council/commissioners of a consolidated government.3 The local governing authority may only take those actions
and exercise those powers that are expressly stated in law4 (i.e., express
powers) or those powers that are necessarily implied from these express
powers5 (implied powers). Stated in another way, county commissioners
may not take any action, enter into any contract, or incur any liability
unless it is expressly authorized by law.6

GEORGIA CONSTITUTION AND STATE STATUTES
The highest level of state law governing counties is the Georgia Constitution of 1983 and subsequent amendments. It is supreme to all general
and local acts of the General Assembly, as well as to county ordinances
and resolutions. Any state law that is inconsistent with the constitution
is void.7
The next level of laws governing counties includes general statutes
and local legislation enacted by the General Assembly. General statutes
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are codified in the Official Code of Georgia Annotated (O.C.G.A.) and
generally apply to counties on a statewide basis. A category of general
statutes, known as population acts, applies to counties falling within
certain population categories—oftentimes, only one county is affected
due to a narrow gap between the upper and lower populations specified.
While numerous population acts are currently in effect, enactment of
new population acts has been effectively eliminated by the 1983 Constitution and subsequent legislation.8 The practical effect has been that the
General Assembly now passes new population acts for only one purpose:
to adjust the population categories of existing population acts after each
decennial census in order to allow for the statutes to continue to affect
the same county or counties they were originally intended to affect.9
In addition to general state statutes and local legislation (described
in more detail later), county officials need to be aware of any local constitutional amendments that apply to their county. Local constitutional
amendments can no longer be enacted under the current constitution.
As with population acts, many local constitutional amendments are still
in effect. Existing constitutional amendments can be repealed, but they
cannot be amended.10
Local constitutional amendments and population acts were enacted
to authorize or require certain counties to do something that counties
were not generally allowed or empowered to do. County officials should
periodically review any local constitutional amendments and population
acts pertinent to their county to ensure that they are in compliance with
these special laws and ensure that these special laws are still appropriate
or necessary—particularly after each census.

LOCAL LEGISLATION
Local legislation is generally adopted by the General Assembly for
individual counties. Local legislation is often referred to as enabling
legislation when it dictates the organizational structure or form of
government of the county governing authority (e.g., whether it has a
sole commissioner, full-time or part-time chairperson) and much of what
it may and may not do.11 All county commissioners, managers, and
attorneys should be familiar with their county’s local legislation in order
to determine the limits of their power and authority as well as be aware
of certain actions that they are required by law to take. For all practical
purposes, local legislation passes the General Assembly by “local courtesy,” which means that as long as the county’s legislative delegation (i.e.,
the state senators and state representatives who represent the county)
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agrees to the local legislation, the rest of the members of the General
Assembly will vote to approve the local legislation without debate.

Form of Government
A county’s local legislation establishes the form or structure of the county
governing authority. For example, local legislation typically establishes
the governing authority as a traditional commission, sole commissioner, elected executive, commission-administrator, commission-manager
or consolidated county structure.12 See Chapter 1 for descriptions of
the alternative forms of government. The local act also designates the
number of commissioners, establishes the geographical boundaries of
each commissioner’s district, sets the length of terms of office, specifies
whether the commissioners serve staggered or concurrent terms, and
states whether the chairperson serves full time or part time. In addition,
the local act specifies whether the chairperson is elected by the citizens or
the members of the board or whether the position rotates among board
members. Local legislation also specifies whether commissioners run in
single-member, at-large districts, or a combination of the two.

Compensation
Although local legislation may address compensation and expense reimbursement for county commissioners, commissioners also have home
rule authority to establish their own salaries and expense reimbursement policies.13 See Chapter 3 for details.

Other Matters
Local legislation may list the powers and duties of the chairperson as
well as other county officials and employees such as the county attorney, manager, clerk, or finance officer. It may also include requirements
regarding commission meetings such as dates and locations or specify
use of certain meetings procedures such as Robert’s Rules of Order. A local act may also include thresholds and procedures for purchasing. In
some counties, the commissioners have been given power regarding the
compensation of other county officers and their employees through local
legislation. While local legislation to change the form of government
is often made subject to a referendum, a referendum is not required by
the constitution.

Codification
A county’s local legislation must be codified and included with the rest
of its ordinances.14

28

ORGANIZATION AND STRUCTURE

HOME RULE AUTHORITY
The Georgia Constitution gives counties “home rule” authority to manage the county rather than merely executing decisions made at the state
level. County commissioners have legislative power to adopt clearly reasonable ordinances, resolutions, or regulations relating to the property
and affairs of the county in cases for which no other provision has been
made by general law, so long as these actions are not inconsistent with
the constitution or any applicable local or general law.15
Pursuant to the county’s home rule authority, commissioners may
also amend local legislation enacted by the General Assembly applicable
to the county except regarding certain matters that are preempted by
general law or reserved to the General Assembly.16 For example, county
commissioners may change the timing or frequency of their regular
meetings through a home rule amendment to their local legislation.
In order for a county to amend its local legislation through home
rule, the commissioners must adopt a resolution or ordinance at two
consecutive regular meetings that are no less than 7 or more than 60
days apart. A notice of the amendment must be published once per week
for three weeks within the 60 days prior to the final adoption of the
amendment. The notice must specify that a copy of the amendment is
available in the superior court clerk’s office. The amendment, with an
affidavit from the newspaper stating the notice publication dates, must
be filed with the secretary of state before the amendment may be effective.17 The General Assembly may not repeal, modify, or supersede a
home rule amendment lawfully enacted by a county commission under
its home rule powers.18
However, home rule power does not extend to subjects that are
within the exclusive control of the General Assembly.19 Commissioners
may not amend their local legislation or adopt ordinances in order to
do the following:
• Change the composition or form of the county governing authority (i.e., commissioners cannot change the number of commissioners or the structure of the local governing authority)20
• Change the procedure for the election or fill a vacancy on the
local governing authority21
• Change the compensation of the county officers (i.e., sheriff, tax
commissioner, superior court clerk, and probate judge) 22 or of
the courts23 or their employees24
• Define any new criminal offense or provide for criminal punishment.25 However, the General Assembly has provided a pro-
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cedure for the prosecution of and maximum punishment for
county ordinance violations.26
Create any new forms of taxation beyond those taxes authorized
by statute or the Georgia Constitution27
Regulate businesses that are regulated by the Public Service
Commission unless otherwise authorized by local legislation
adopted by the General Assembly, general law, or the Georgia
Constitution28
Change the way that property is condemned.29 However, a county commission may use condemnation procedures established
by general statute.30
Affect any public school system31

In other words, while the General Assembly may authorize a county
to act in the these matters, the commissioners may not use their home
rule powers to do so in the absence of a legislative enactment by the
General Assembly.

ORDINANCES
In order to perform its various functions, a county governing authority enacts its own legislation, usually in the form of an ordinance. An
ordinance is a permanent rule of conduct.32 It is more formal than a
resolution. It is a law or legislative act of the commissioners.
As has been discussed, commissioners may adopt clearly reasonable
ordinances, resolutions, or regulations relating to county property, affairs, and government.33 Counties may adopt ordinances to protect and
preserve the public health, safety, and welfare in the unincorporated
areas of the county so long as they are not “preempted” by the state.34
Counties are preempted when the statute expressly states that they may
not act on a particular matter or in an implied manner when the state
provides regulation and does not also provide for local regulation. For
example, where the state regulates the application of sludge to land, the
county cannot adopt and enforce an ordinance that also regulates the
application of sludge.35
Some areas in which counties have been expressly given the authority to regulate through ordinance include zoning;36 historic preservation;37 building codes;38 signs;39 adult bookstores and movie houses;40
dangerous dogs;41 rabies, by licensing of animals;42 shore protection;43
drainage basins;44 soil erosion and sedimentation control;45 solid waste
handling and disposal;46 repairing, closing, and demolishing unfit buildings;47 litter;48 removal of junk vehicles;49 cable television;50 alcoholic
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beverages;51 fortune-telling;52 auctioneering;53 billiard rooms;54 precious
metal and gem dealers;55 used vehicle and used vehicle parts sales;56
traffic regulation;57 off-road vehicles;58 public indecency;59 loitering;60
disorderly conduct;61 public drunkenness;62 smoking in public places;63
sale of model glue to minors;64 street gangs;65 and inspection of meats,
poultry, and dairy products.66

Format
There is no required format for a county ordinance, but there are some
basic elements to a well-drafted ordinance that may allow a county to
avoid challenges to its validity and meaning:
•

Identifying Number: In order to codify and make ordinances
easier to find, they should be given a number. For instance, some
counties use the year of the ordinance followed by a hyphen,
the initials “ORD,” and a three-digit identifying number (e.g.,
2010-ORD-001, 2010-ORD-002).

•

Title: In order to make it easier to identify ordinances, they
should have an identifying name at the top of the ordinance
(e.g., ORDINANCE REGULATING THE PURCHASE OF
GOODS AND SERVICES BY _________ COUNTY).

•

Preamble: A preamble is used to briefly explain the purpose of
the ordinance and the objectives to be accomplished by it.

•

Enactment Clause: This clause formally declares the passing or
adoption of an ordinance and identifies the enacting legislative
body (e.g., the _____ County Board of Commissioners hereby
ordains that . . .).

•

Definition Section: Any words or phrases that have special
meaning in the ordinance should be identified and defined in
this section.

•

Body: The body is the basic act itself, organized and divided
into identifiable numbered sections.

•

Severability Clause: This clause stipulates that if any portion of
the ordinance is held invalid, the remaining provisions continue
in full force and effect.

•

Repealer Clause: This clause abolishes previous ordinances that
the county governing authority no longer wishes to be operative.
A repealer clause that specifically identifies provisions to be
abolished is far preferable to a general clause simply stating
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that “all conflicting enactments are hereby repealed.” The latter
type can lead to much confusion concerning which resolutions
or ordinances or parts thereof have been repealed.
•

Violation and Enforcement Clause: This portion of the ordinance
identifies the county officer authorized to enforce the ordinance
and explains the consequences of a violation of the ordinance.

•

Effective Date: The ordinance should specify the date on which
it becomes effective.

The ordinance should be authenticated or certified by the signature of
the chairperson (or the entire board) and attested by the county clerk.

Codification
Counties are required to codify their current ordinances and resolutions
that have the effect of law into one code.67 Amendments to existing
ordinances and newly adopted ordinances must be incorporated into
the code at least once every year.68 A copy of the code must be posted
on the Internet and submitted to the county’s law library, if it has one.69
Additionally, the code and updates must be available for sale to the public
at a reasonable price.70
County commissioners should be familiar with their code of ordinances. They should also ensure that other county officials and employees
have access to the code and are familiar with its requirements.
Commissioners have the discretion to use law library fees to pay for
the costs of codification. The fees are collected by the trustees of the
county law library on all civil and criminal cases filed in the superior,
state, probate, or magistrate court.71 If a county does not have a county
law library, the commissioners have the discretionary power to cause the
levy of a fee on filings for codification purposes.72

Ordinance Violations
In general, violations of county ordinances are under the jurisdiction
of the magistrate court and punishable by a fine of up to $1,000 and/
or 60 days in jail.73 However, violations of ordinances imposing the
uniform rules of the road74 must be heard in state court, if there is one,
or probate court.75 The commissioners may designate the county attorney or some other attorney to prosecute violations of county ordinances
in magistrate court.76
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Code Enforcement Boards
A county may also establish one or more code enforcement boards to
bring properties into compliance with ordinances such as zoning, subdivision, litter control, junk vehicles, and other ordinances regulating the
development of property.77 Code enforcement boards have civil rather
than criminal enforcement powers. Unlike the magistrate court, code
enforcement boards may order a property owner to bring his or her
property into compliance.78 Failure to comply with an order of a code
enforcement board may be punishable by an administrative fine.79

Federal Limitations
Federal law imposes limits on a county’s power to implement or enforce
some ordinances. All county officials should be aware of the possible
application of federal law to proposed and existing legislation and to
county practices. For instance, the First Amendment prohibits counties
from implementing ordinances that unconstitutionally regulate expression
(e.g., ordinances regulating adult entertainment facilities, signs).80 The
Cable Act of 1992 and subsequent regulation by the Federal Communications Commission limit how counties regulate cable television
provider’s rates and customer service.81 Individuals may argue that
zoning ordinances, subdivision regulations, shore protection ordinances, drainage basin ordinances, and other regulatory ordinances may
be a “taking” of private property for governmental use for which the
county may be liable82 or may unreasonably infringe on use of land for
religious purposes.83 In order to prevent a Fourteenth Amendment to
the U.S. Constitution due process claim, counties revoking an alcoholic
beverage license must provide notice and a meaningful opportunity to
respond.84 Additionally, ordinances that are vague or overly broad may be
struck down.85

RESOLUTIONS
Although some people use the terms “resolution” and “ordinance”
interchangeably, a resolution is typically a formal written motion
expressing the sense, will, opinion, or action of the governing body, while
an ordinance is a law enacted by the county. A resolution is generally
temporary in nature and is made in a ministerial or administrative
capacity, for a special purpose, or for the disposition of a particular item
of the administrative business of the county.86 For example, while some
counties may approve a contract or take some other action on a motion
approved by the governing authority entered on the minutes, other
counties use a resolution to do so.
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There is no required format for a resolution, but there are some basic
elements to a well-drafted resolution.
•

Identifying Number: Some counties use the year of the resolution,
a hyphen, the initials “RES,” another hyphen, and a three-digit
identifying number in sequential order (e.g., 2010-RES-001,
2010-RES-002) in order to make it easier to keep track of
resolutions.

•

Title: As with ordinances, providing a name for the resolution
makes it easier to identify (e.g., RESOLUTION OF THE
_______ C O U N T Y B O A R D O F C O M M I S S I O N E R S
COMMENDING”).

•

Purpose and Authority: This element consists of an unnumbered
introductory statement or statements establishing the purpose
or authority of the resolution, each beginning with “WHEREAS
. . . .”

•

Body: The action or will of the commission is contained in the
body of the resolution. It is usually introduced by a phrase such
as “NOW THEREFORE BE IT RESOLVED by the ______
County Board of Commissioners that . . . ,” followed by the
provisions of the resolution.

•

Effective Date: This specifies the date on which the resolution
becomes effective.

The resolution should be authenticated or certified by the signature of
the chairperson (or the entire board) and attested by the county clerk.

CLAIMS AND LAWSUITS AGAINST THE COUNTY
Unless otherwise provided by law, the county commission must audit all
claims for money or damages against the county.87 The commissioners
have not only the right but also the duty to examine, audit, and approve
such claims when the evidence shows that the county is responsible for payment to avoid unnecessary litigation.88 This duty cannot be delegated. 89
All claims against the county must be in writing.90 In general, claims
must be presented to the county commission within 12 months after they
accrue or become payable. If the claim is not made to the commissioners
within this 12-month period, any lawsuit filed against the county on the
claim should be dismissed, as the claim is barred.91
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Defending and Insuring the County
As the fiscal authority, a county commission may purchase insurance, hire
attorneys, purchase bonds, and otherwise protect the taxpayers from
judgments against the county. However, the commission is required to
insure all volumes of public laws and appellate court decisions furnished
to the probate judge and the clerk of the superior court.92

Bonding County Officials
State law requires the sheriff, sheriff’s deputies, jailers, clerk of superior
court, deputy clerk, probate judge, tax commissioner, magistrate, coroner,
child support receiver and employees, clerk of state court, county
administrator for the probate court, board of trustees of the county law
library, county library board, county police officers, county surveyor,
county treasurer, jailers, and the warden of a county correctional institution to be bonded.93 These bonds protect the county and its taxpayers in
case these officials fail to faithfully perform their duties. In general, the
amount of the bond is set by state statute and may only be increased by
local legislation. The premium of the bonds must be paid by the county
governing authority out of county funds. Rather than purchase several
individual bonds, the county may purchase a “blanket bond” to cover all
of its officials.94

Insuring County Officials, Employees, and Property
County commissioners are authorized but not required to purchase
liability insurance for the elected and appointed officials as well as the
employees of the county in case they are sued in their official capacity.
The commissioners may also purchase insurance against damages involving county property. The amount of the coverage, if purchased, is also
at the discretion of the commissioners.95 The commissioners may also
purchase general liability coverage from an interlocal risk management
agency composed of county members rather than from a commercial
insurer.96 There is no statutory authority empowering a county officer or
employee to procure liability insurance with county funds independent
of the county commission. Like other employers, counties must
provide workers compensation benefits to cover county employees injured
on the job.97 As with general liability insurance, the commissioners may
purchase commercial insurance to cover the county’s liability or may
purchase coverage from a workers’ compensation group self insurance
fund composed of county members.98
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Defending County Officials
Similarly, it is up to each county commission to hire an attorney to
represent the county or any county official or employee.99 Except as
outlined later in this chapter, it is in the discretion of the commissioners
to provide a legal “defense” for civil, criminal (other than theft, embezzlement, etc., of county property),100 or quasi-criminal actions brought
against any county official or employee.101 There is one situation in which
a “county officer” (i.e., sheriff, probate judge, clerk of superior court, tax
commissioner, tax collector, or tax receiver) may retain the services of
an outside attorney at the expense of the county.102 If the county officer
is involved in a civil case in which the county attorney has a conflict of
interest preventing him or her from representing both the county and
the county officer, the county officer must first make a written request to
the county commission to use outside counsel. If the commission denies
the request or fails to respond to the request, then the chief judge of
the superior court determines whether the county attorney has a conflict of interest ethically preventing him or her from representing both
the county and the county officer.103 If the chief judge determines that
such a conflict exists, then the county is obligated to pay the county
officer’s attorney “reasonable fees” that may not be any more than the
rate paid to the county attorney or more than a schedule of rates for
outside counsel adopted by the commissioners. Such fees are subject to
approval by the chief judge. In addition, the Georgia Supreme Court
has determined that if a county officer sues the county, that constitutes a
conflict for the county attorney, and the commissioners will be obligated
to pay the county officer’s attorney fees whether or not the county officer
prevails in court.

COUNTY TAXATION AND SPENDING

Power to Tax
The taxing power belongs to the state and not the county.105 Unless
prohibited by the constitution, the General Assembly may authorize
or require a county to levy taxes for local purposes.106 The county may
exercise the power of taxation only as authorized by the constitution or
by general law.107 Authorization for a county to tax must be clear. Any
doubt as to this power is resolved against the county (i.e., the court will
strike down the tax).108 These general principles cannot be overcome by
a county’s constitutional home rule authority.109
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Purposes of Taxation
County taxes (including those taxes levied for the school board) may be
levied and collected for the following specific purposes:
1. To pay the expenses of administration of the county government
2. To cover the cost of the collection and preservation of records of
vital statistics
3. To pay the principal and interest of any debt of the county
4. To provide a sinking fund for any debt of the county
5. To provide reasonable reserves for public improvements as may
be fixed by law
6. To pay for litigation
7. To pay the expenses of courts
8. To pay for the maintenance and support of inmates
9. To pay sheriffs and coroners
10. To pay county police
11. To provide for fire protection of forest lands
12. To provide for the conservation of natural resources
13. To build and repair public buildings
14. To build and maintain a system of county roads
15. To build and repair bridges
16. To acquire, improve, and maintain airports
17. To acquire, improve, and maintain public parks
18. To provide ambulance services within the county
19. To provide for public health purposes in the county
20. To provide sanitation, water pollution control projects, sewage
treatment facilities, and storm and sanitary sewer and water supply facilities
21. To provide hospitalization and medical or other care for the indigent sick people of the county
22. To support indigent individuals
23. To provide for the payment of assistance to aged persons in need,
to the needy blind, and to dependent children
24. To pay for other welfare benefits
25. To pay county agricultural and home demonstration agents
26. To provide financial assistance to county or joint county and municipal development authorities to develop trade, commerce, industry, and employment opportunities, provided, however, the tax
does not exceed one mill per dollar upon the assessed value of the
taxable property in the county
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27. To provide for workers’ compensation and retirement or pension
funds for officers and employees
28. To pay pensions and other benefits and costs under a teacher retirement system or systems
29. To pay for school lunch programs on property located outside of
independent school systems
30. To pay for educational purposes upon property located outside
the areas of independent school systems
31. To provide for financial assistance to county children and youth
commissions providing children and youth services to study the
needs, issues, and problems relating to children and youth
32. To pay for the dissemination of information relating to issues of
children and youth110

General Tax Levies
As a general rule, taxes are levied to meet the needs of the county for the
year in which the levy is made.111 In levying taxes, county commissioners
have broad discretion. The courts do not interfere with the commissioners’ decision unless that discretion is abused.112 According to the Georgia
Supreme Court, “it [is] beyond the province of the trial court to require
the county authorities to justify the wisdom (as opposed to the legality)
of proposed county expenditures.”113

Tax Assessment and Collection
The assessment and collection of taxes, including determination of exemptions and property subject to taxation, are primarily the functions
of county tax assessing and collecting officers, discussed in Chapter 4.
County commissioners do, however, have certain powers in this area.
For example, a commissioner may, by resolution or ordinance, provide
for the collection and payment of ad valorem taxes on tangible property
(other than motor vehicles) in two installments.114

Tax Refunds
When a taxpayer claims for any reason that taxes should be refunded, the
commissioners may hear and determine if the taxpayer was, in fact, overtaxed and authorize a refund or credit, and under certain circumstances,
penalties may also be waived.115 The commissioners can also refund to
a taxpayer all taxes and license fees that may have been erroneously or
illegally assessed and collected.116
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Spending Tax Funds
An expenditure of public money must be authorized by law; otherwise,
the payment is prohibited.117 Funds may be expended for any public
service or function. No levy of taxes need state the particular purpose for
which the levy is made unless required by the court or by law.118 However,
the surplus of a fund raised for a specific purpose, after all demands and
indebtedness chargeable against it have been paid, becomes part of the
general fund and may be used for payment of any other liability against
the county.119

Spending Nontax Funds
If not required to be spent for a particular purpose, funds derived from
sources other than taxation (i.e., fees) may be applied to any purpose for
which the county has authority to spend public funds.120

Gratuities
The Georgia Constitution limits the power of counties to make contributions of public funds or property. A county may not donate money
or property or lend its credit to any private person or nonpublic entity
unless it is a purely charitable organization and the General Assembly
has authorized it.121 A county cannot make a gift that gives government
property to a private party. For example, local government donations
to a chamber of commerce, freight bureau, and a convention and tourist
bureau have been held to violate the Georgia Constitution.122 However,
a county may pay money or provide property to a private party pursuant
to a contract for services. It is not considered a gratuity or donation when
the county receives substantial benefits in return for the private use of
its property.123 Counties with a population over 400,000 are expressly
authorized by general law to donate county funds or property to purely
charitable purposes pursuant to a contract for services, so long as the
charitable activities occur within that county.124 In sum, counties may not
make contributions even to nonprofit organizations unless they qualify
as a charity and the contribution has been expressly authorized by an
act of the General Assembly.125 Examples may be donations to support
a symphony orchestra or arts or welfare organizations.

SERVICES
The Georgia Constitution expressly gives counties what are known as
“supplementary powers.” The General Assembly may regulate or restrict
how a county provides services through the county’s supplementary
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powers, but it may not totally withdraw these powers from the county.126 Additionally, unless otherwise provided by general or local law, the
county may provide these services only in the unincorporated area of
the county, unless it has a contract with the city.127 The supplementary
powers include the following:
• Police protection.128 Counties may establish a police department
to service only the unincorporated area of the county, if approved
by the voters in a referendum.129 In contrast, the sheriff has the
power to provide law enforcement services inside incorporated
areas, just as he or she does in the unincorporated areas,130
although counties may contract with the city to provide additional law enforcement131 and with the city or other counties to
provide mutual aid.132
• Fire protection.133 In addition to providing fire protection
services to cities through contract, counties may enter into
mutual aid agreements with cities and other counties.134
• Garbage and solid waste collection and disposal135
• Public health facilities and services.136 This includes hospitals,137 ambulance,138 emergency rescue services, and animal
control.139
• Road construction and maintenance.140 The Georgia Department
of Transportation promulgates uniform regulations for the
erection and maintenance of signs, signals, markings, and other
traffic control devices to regulate, warn, and guide traffic for
all public roads.141 Even though a county road extends into a
municipality, it remains a county road, unless it is removed from
the county road system.142 The county may contract with the
city to maintain the county’s roads that extend into the city.143
However, the city regulates and controls the use of those
portions of the county road that are located within the city (e.g.,
traffic signals, parking meters). 144 When a city annexes
portions of the county, the city may be liable for maintaining
those roads.145 Counties may only regulate the installation,
construction, maintenance, renewal, removal, and relocation of
pipes, mains, cables, wires, poles, towers, and traffic and other
signals on the portion of the county road right-of-way in the
unincorporated area.146 Although counties have the right to
control their right-of-way, federal law requires that they do so
with regard to telecommunications companies on a competitively
neutral and nondiscriminatory basis.147
• Parks, recreational areas, programs, and facilities148
• Storm water collection and disposal systems149
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•
•
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•
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Sewage collection and disposal systems150
Water treatment and distribution151
Public housing152
Public transportation153
Libraries154
Archives155
Arts and sciences programs and facilities156
Terminal, dock, and parking facilities157
Building, housing, plumbing, and electrical codes158
Air quality control159

Regardless of the source of the authority to provide a service, federal
law requires that all services and programs provided by a county must be
accessible and may not discriminate against disabled people.160 Counties
must provide an equal opportunity for disabled individuals to participate in the programs, services, and activities in the most integrated
setting appropriate.161

PLANNING AND ZONING
The Georgia Constitution reserves to counties (as well as municipalities)
the authority to adopt plans and exercise the power of zoning. The
constitution does, however, allow the General Assembly to enact general
laws establishing procedures for the exercise of that power, which it has
done (see Chapter 9).162 It also expressly authorizes the General Assembly
to impose restrictions upon land use in order to protect and preserve the
natural resources, environment, and vital areas of this state.163
State law also requires counties to prepare comprehensive plans164
and further provides that counties and cities are to develop nonconflicting or single countywide land-use plans as part of a service delivery
strategy agreement.165 In addition, the Service Delivery Strategies Act
says that the provision of water and sewer services by a city or a county
outside its boundaries must be consistent with the land-use plan of
the adjoining local government.166 Furthermore, where a county has
a bona fide land-use objection to an annexation proposed by a city, the
objection is to be resolved through a dispute resolution process spelled
out in general law.167
Federal law restricts counties from making zoning decisions that
discriminate against any religious assembly or institution on the basis
of religion; that place unreasonable limits on religious assemblies,
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institutions, or structures; or that completely exclude religious assemblies
from a jurisdiction.168 Additionally, any land-use regulation of a religious
institution must be in furtherance of a compelling governmental interest
and must be the least restrictive means of furthering that compelling
governmental interest.169
Federal law also prohibits counties from enacting regulations that
prohibit (or have the effect of prohibiting) the ability of a telecommunications company from providing service.170 Although counties may not
regulate the placement of telecommunications facilities (i.e., cell towers)
based on environmental effects of radio frequency emissions,171 counties
retain their zoning authority regarding such placement, so long as the
regulations do not unreasonably discriminate among telecommunication providers and do not prohibit the provision of personal wireless
services.172 Any decision denying a request to locate a facility must be
in writing.173
There are special requirements in the case of collocation or modifications to existing equipment or towers. Companies are not required to go
through an entire rezoning or to acquire an additional special land-use
permit so long as the collocation neither increases the height or width
of the tower or the footprint of the accessory equipment nor exceeds
applicable weight limits of the tower. Wireless companies still have to
comply with any applicable site plan and building permit requirements
for the existing tower and would have to comply with zoning and landuse requirements generally, including any conditions placed on the use
when initially approved and any subsequently adopted amendments to
such conditions of approval. Decisions must be made within 90 days.
The county must determine whether an application is complete within
the first 30 days of its receipt. If it is not complete, the 90-day “shot
clock” stops until all enumerated documentation is submitted to
the county.174

SPECIAL SERVICE DISTRICTS
The Georgia Constitution also authorizes counties to create special
districts for the provision of county services. The services offered through
a special district may be paid for in whole or in part by special fees,
assessments, or additional mills levied only within the district.175 For
instance, counties that do not provide fire services throughout the county
may create special tax districts to do so for a smaller geographical area in
which the service is provided. A service district may consist of the entire
unincorporated area of a county or a portion of the county. Property
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owners within a special district pay additional fees or taxes to fund the
service beyond what they would pay in general county taxes. In sum,
special service districts provide a means by which some citizens of a
county may be provided and charged for a service above and beyond what
citizens of the county generally receive. Conversely, citizens outside a
special district who are not receiving the service otherwise provided
through a special service district would not be taxed to pay for that service
since they are not getting the benefit of the service being offered. Special
districts may be created by general law or by adoption of an ordinance
or resolution of the commissioners. Although special districts generally
include less than the entire county, a countywide service district for the
provision of hospital services has been approved by the courts while such
a district has not been approved for a sheriff.176 Counties have used special districts to provide street lighting, road paving, and waste collection
among other county services. The creation by the county of a special
district may be made contingent upon approval of the referendum, but
a referendum is not required by the constitution or by general law.
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